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· These reports are intended to reflect the discussion in the workshop, but have been written by one or more of the workshop team and have not been agreed by the other participants.

· These reports should be read with the background paper for the workshop
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Workgroup 3. Improving Information Flows – in Supply Chains and Beyond

Rapporteur’s Report: Richard A. Denison, PhD, Senior Scientist
Environmental Defense, Washington, DC

Facilitator: Liz Harriman, TURI

These workshop sessions focused on the desirability of, opportunities for improving and obstacles to a freer flow of information along the links of the chemical “value chain”,
 extending from chemical producers to users of chemical products and ultimately to the public at large. In each session, participants represented a good cross-section of the sectors represented at the conference, including government, academia, chemical producers and industrial users, labor and NGO; Canada and the EU were represented along with the US.

Summary of discussion

Each session was begun by revisiting the main premises of the thought-starter paper, namely: “that effectively identifying and managing chemical risks requires, first and foremost, access to information. It follows that sufficiently managing the generation of chemical information
 and its flow – providing ready access to appropriate information at the appropriate time by the actors who need it to make informed decisions about chemicals – is a cornerstone of a sustainable chemicals policy.”
Overall there was general agreement that both more information and its freer flow are needed. The sentiment that the value of information lies in its use, and the corollary that information should not be collected or communicated merely for information’s sake, were also strongly supported across the spectrum of stakeholders present. However, there was a more diverse range of views regarding just how much and what information is needed, by whom, in what form and for what purpose, and whose responsibility it should be to generate and disseminate the information. Participants identified and were largely in agreement on the need to address a number of barriers to freer flow of information, including confidential business information (CBI) constraints, liability associated with information disclosure, and incentives for maintaining secrecy, such as competitive forces and protection of data ownership.

There was considerable discussion especially in the first session as to the adequacy of Material Safety Data Sheets (MSDS) as vehicles for information flow. MSDS were regarded by most or all participants as necessary but not sufficient to meet all legitimate information needs. While some industry participants argued that MSDS do serve their intended purpose of hazard communication, other stakeholders from all sectors believed their utility is low even for this purpose, because of inconsistent, inaccurate, poor-quality and outdated information, compounded by a lack of enforcement of requirements governing MSDS content. Other needs identified as not addressed by MSDS include the need for information about: chemicals’ presence in articles (end products); actual composition, not just hazards, of chemicals and chemical products (e.g., contaminants, byproducts, weight percentages of constituents in mixtures); lifecycle (e.g., end-of-life management or disposal) concerns; transformations of chemicals resulting from downstream processing, use or environmental forces.

Two major discussion items emerged from the workshops:

· What and how much information should be provided, and by whom?

· How might the current scope of CBI claims be “dissected” so as to identify means to limit its constraining effect while still protecting legitimate business needs?

What and how much information should be provided, and by whom?

Key features of the wide-ranging discussion on this question (on which there was not consensus) included the following:

· Responsibility for generating and communicating information needs to flow down chemicals supply chains, and should not rest solely with producers, who may not know how their chemicals are actually being used or transformed through downstream processing.

· Beyond a description of potential hazards, compositional information (e.g., material declarations) provided by suppliers was viewed as vital by a number of downstream industrial chemical users to their own product stewardship efforts, yet access to such information is often highly constrained.

· More than hazard (i.e., risk) information is needed in the workplace. Workers need to understand how to handle dangerous chemicals, how exposures can occur, and what are the nature and magnitude of the resulting risks.

· Some producers argued that they should be expected to provide information only where the purpose or intended use for the information is clear, and then only that information needed to serve that purpose. Most other stakeholders (downstream users, labor, NGOs) believed that the decision as to what information is needed, the use and interpretation of that information, and the determination of the appropriate decision framework in which that information is used, should be the prerogative of the user and not be left to the provider only.

· The public’s perceived or actual ability to understand information should never be used as an excuse to withhold it, although the needs of the intended audience should be considered in determining in which form(s) the information is to be provided. 

The crux of the debate on this question came down to these two positions: 

· 1. Essentially as much information as possible in as “unfiltered” a form as possible should be provided to as broad a potential audience as possible, so that a range of potential users can decide how they wish to use the information. This information can and should then be “distilled” for specific uses by various users, a process that may involve the providers, users or both.

· 2. Information should be provided that is sufficient and in a form appropriate for a specific use and user, with the provider of the information centrally involved in such decisions.

Options for facilitating and defining the nature of chemical information flow were offered by different stakeholders:

· Chemical producers suggested an open process be used to identify information needs by sector/product type/user, as a means to determine what information in what form needs to be provided to whom; depending on the context, a voluntary or regulatory approach may be appropriate to make such decisions.
· Environmental NGOs tended more toward regulatory requirements or strong incentives to require/ensure release of a relatively comprehensive chemical information, so that a range of users can decide for themselves how they wish to use it.

· Downstream user industry representatives suggested that a defined set of information be required to be provided on essentially all chemical substances, and made available though a government database. Two options were offered as to what information should be required.

· At least initially, the data needed to address each of the elements for which the Globally Harmonized System of Classification and Labelling of Chemicals (GHS)
 has defined classification criteria could be required.

· The model of materials declarations for chemical substances and products used in several manufacturing sectors (e.g., automotive and electronics) should be considered in defining requirements; these declarations typically detail the material’s composition, identifying and quantifying the constituents, including contaminants and byproducts, present in the material.

· Labor representatives proposed that employers should be required, not only to communicate to workers any chemical information they receive from suppliers, but also to assess the risks to workers of all chemicals used in the workplace.

How might the current scope of CBI claims be “dissected” so as to identify means to limit its constraining effect while still protecting legitimate business needs?

There was surprisingly broad agreement that opportunities exist to reduce the extent to which CBI concerns limit disclosure of chemical information. Among the options (again not necessarily with consensus) discussed were the following:

· Draw a clearer distinction between CBI and proprietary information – that is, between information that needs to be withheld to avoid disclosing information that could compromise a business’ ability to operate effectively in the marketplace, and information that is created and/or owned by a company, for which the concern is that disclosure could result in effective relinquishment of ownership rights without fair compensation. A number of participants argued that this distinction is blurred in U.S. law.

· Identify the settings and conditions under which law and regulations providing for CBI protection currently allow chemical identity to be claimed as CBI. Discuss the relative merits in each case of retaining, modifying or eliminating such protection, in light of the legitimate business and health and environmental concerns. For example, producers argue that divulging chemical identity for new chemicals would compromise the first-to-market advantage due the developer of the chemical by allowing competitors to know of its existence. In contrast, it is far harder to see any justification for current provisions allowing chemical identity of an existing chemical to be claimed CBI even in the context (e.g., under TSCA Section 8(e)) of a required disclosure of information pertaining to the potential substantial risk posed by that chemical. Withholding chemical identity effectively renders such risk information useless to the public – yet is allowed despite regulatory policies that preclude the withholding of health and environmental information about industrial chemicals. 
· Explore means to provide data ownership protection while allowing or even rewarding disclosure of the information. For example:

· Any company submitting chemical information, for example, to comply with regulatory requirements, could be required to demonstrate either that it is the owner of or otherwise has rights to the information in question, or that it has fairly compensated the owner or holder of such rights for its use of the information.

· The market exclusivity rights and other incentives that accompany patents, which also require full disclosure of the nature and basis of the patent, may provide a useful model to consider in designing a system that rewards disclosure while providing for at least temporary marketplace advantage.

· Means can also be explored whereby purchasers of chemicals and chemical products (whether industrial, institutional or individual) can reward in the marketplace those companies that disclose chemical information relative to those that do not, through preferential purchasing policies and practices.

· A related issue was also discussed: the role of liability in impeding (or in rarer cases serving as an incentive for) chemical information disclosure. While this issue may be worth further discussion, schemes that would reduce liability (e.g., limits on punitive damages) in exchange for greater disclosure are fraught with complexities and a level of understanding of the issues involved that went well beyond the workgroup’s charge.

###
� The term “value chain” is used herein to encompass the traditional concept of the chemical supply chain, but also to extend to “stakeholders” such as workers, consumers and the general public, in short all those who are involved in production or use of, or exposure to, chemicals and chemical products. It can also be thought of as representing the full lifecycle of a chemical.


� The term “chemical information” is used herein as shorthand for the diverse range of information about a chemical and its uses relevant to providing a full context for and understanding of its health and environmental risks and means for reducing such risks.


� See � HYPERLINK "http://www.unece.org/trans/danger/publi/ghs/ghs_welcome_e.html" ��www.unece.org/trans/danger/publi/ghs/ghs_welcome_e.html�.





