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Framing a Future Chemicals Policy

Future sustainable chemicals management 

How to safeguard that enough information on toxic substances are provided along the supply chain.

Karin Thoran, Vibeke Bernson and Ethel Forsberg, Swedish Chemicals Inspectorate

Introduction

Today the risks from chemicals in industrial emission as point source have been actively and successfully addressed in legislation in most developed countries and is ongoing in some developing countries and countries with economics in transition. Managing numerous diffuse sources from the use and disposal of products and articles has been the next step and is still an ongoing challenge for all countries. According to the report OECD Environmental Outlook for the Chemicals Industry the growth rate for the chemicals industry will be roughly the same as the rate of growth for the world gross domestic product. At the same time, however the world population will grow at a slower rate, which means that global chemical production per capita will increase in the future. Increasing problem with indoor air and of monitoring increasing concentration of hazardous chemical in biota and the fact that per capita production is estimated to increase calls for action that can benefit less hazardous chemicals in products and articles on behalf of chemicals of concern.

In order for employers, workers and consumers to handle chemical products in a safe way, to choose the least hazardous product and to be able to take responsibility for the right end of life treatment and disposal and take precautionary measures, information on content of hazardous chemicals in articles and products is essential. The recent approval of the Globally Harmonized System (GHS) for Classification and Labelling of products points to the importance of internationally harmonized information. The problems associated with inadequate information on chemical substance content of articles are international. Not only in Sweden but also in several other countries have identified the need to develop information systems to improve the flow of information in the product chain. In fact the most attractive possibility would be a worldwide system for harmonized information requirements also for articles building on the GHS.

Substances that stay in the materials, components and ready-to-use articles can be released, deliberately or unintentionally, when the article is used or comes to the end of its life. Such hazardous chemicals may cause toxic effects to health and/or the environment. There are many examples, such as azo-dyes in textiles, arsenic in preserved wood, cadmium in metal plating, flame retardants and phthalates in plastics, and mercury in batteries - all cases where restrictions have been introduced or called for. 

Some chemicals that are persistent and bioaccumulative may have a delayed exposure pattern and may not be a problem and appear in concentrations of concern until 10th of years after first use e.g. PCB and PFCs – perfluorinated carbons e.g. PFOS. Lack or awareness and information are barriers for all stakeholders to take their responsibility working for sustainable chemicals management and sustainable consumption and production patterns. 

The World Summit on Sustainable Development 2002 in Johannesburg decided in its implementation plan to aim at achieving by 2020 that chemicals are used and produced in ways that lead to the minimization of significant adverse effects on human health and the environment. This decision has lead to on going negotiation on an agreement on a global chemicals management strategy, SAICM (Strategic approach to International Chemicals Management). Improvement in knowledge and information on chemicals is taken up as an important part of the strategy to reach the summit goal.

Sweden has set up 15 environmental quality objectives that should be fulfilled by 2020. These objectives are approved by government and the Swedish parliament (The Riksdag).  The prime objectives are to hand over to the next generation a society in which the main environmental problems and related health problems have been solved. One of these goals is to achieve a non-toxic environment by which is meant that we should achieve an environment free from  man made or extracted compounds and metals that represent a threat to human health or biological diversity.
In 2003 the government set up a governmental commission with the aim to study how a system for health and environmental information on the hazardous chemical substance content of articles can be designed. Proposals and strategies for the development of such a system are presented here.
 A Swedish proposal to change the present EU draft regulation on chemicals, the Reach proposal, is also presented.
Background 
 One fundamental principle in chemicals control is to prevent chemical substances from causing harm to humans or the environment, primarily by reducing or avoiding exposure to hazardous chemical substances but also by safe handling. Responsibility for preventing risks associated with chemical substances basically rests with the enterprises that manufacture the substances. They have to assess the hazardous properties of the substances and pass the information on to their customers. Many substances have specific types of use, while others can be used broadly for various functions in a large number of different types of articles. It may be difficult for the manufacturer of substances to know how the substance will be used throughout the whole life cycle. Although the first producer has a high level of responsibility, it must be made possible for all later links in a production chain to take responsibility for their part of the chain, as risks that need to be tackled can arise at every stage of production. Each stage of production and use must therefore be supplied with sufficient information about which chemical substances are present in materials, components and articles so that responsibility can be taken for risk management. 
Lack of consistency in the present legislation in relation to the need and liability 

The present legislation in Sweden and Europe or the new proposal REACH does not give professional producers and users of articles the information needed to comply with other legal requirements, and to avoid future economic risks.

EU legislation, outside the main chemical legislation, often presupposes that information on chemical contents/risks and/or safe handling of materials, components and/or “ready-for-use” articles is available. To mention some examples: The Directives on Carcinogens and on Chemical Agents require employers to make a risk assessment for the workplace, including risks from substances in articles being handled. A number of Directives, such as those on Product Safety, End of Life Vehicles, Toys, Medical Devices and many others, specifically address the safety of a certain category of  “ready-for-use” articles. Others establish producer responsibilities for waste management (including recycling) and Environmental Liability. A producer may also meet strong customer demands to know what is contained in a particular article.

However, today he can not live up to these requirements due to lack of relevant information, The availability of information is often poor, since there is no obligation for suppliers of articles to provide information to customers about chemical constituents, risks, and/or safety measures. Large buyers may be more successful in obtaining such information from his suppolier than small and medium size enterprises, who may suffer a competitive disadvantage in this respect. 

Late and/or insufficient access to essential information leads to severe difficulties for the actors to comply with the legislation that applies to them. Potential exposures and risks to health and/or the environment cannot be identified and managed appropriately. This may result in damages to health and/or the environment and a need for measures such as late construction changes, remediation, and special waste management. There may also be liability claims. 

Such late remediation can be very costly. Well-known examples are the immense costs for dealing with the results of the use of PCB1 and asbestos in articles. REACH as proposed should lower the risk for costs of this kind. Substantial costs may, however, still have to be faced by professional producers/users of articles, however, due to lack of early and appropriate information on substances in articles.  
Prioritisation of substances and product groups
The risk of hazardous substances causing harm also depends on to what extent humans and the environment is exposed to the substances. To prevent exposure and thereby possible risks, there is a need for greater knowledge concerning the presence of potentially toxic substances in articles, and it is especially urgent with information about substances of very high concern. 
According to the Swedish environmental quality objective of a non-toxic environment, substances of very high concern are to be phased out by 2010, a very ambitious objective, indeed. In order to have a possibility to reach the objective, information on substances of very high concern (such as substances that are carcinogenic, mutagenic and toxic to reproduction or persistent and/or bioaccumulative and endocrine disruptors or heavy metals) in articles is of cause needed. 
The requirement for information on the chemical substance content of articles should, however, be restricted to those substances that actually are present in the articles and may cause exposure during use or disposal. In order for the requirement for information to be clear to enterprises, and possible for the authorities to check, there should be a concentration limit for the substances that gives rise to an information requirement. 
Prioritisation principles for the selection of groups of articles for requirements relating to information on the hazardous substance content may be based on 

· whether prioritised substances are present in the group of articles, 

· whether these substances can be dispersed and 

· whether it is likely that humans and the environment may be exposed to the substances. 

There are a number of different factors that may affect whether substances are dispersed from articles, such as the type of material in the article and its additives, the function and pattern of use of the article, volumes, and lifetime and user groups. To avoid over-burdening the information systems with data, there is a need for a balance between what constitutes necessary information about chemical substances so that risks can be prevented and minimized, and what can be omitted. 
The Swedish Chemicals Inspectorate proposes that
I – for substances with properties of very high concern, information is always to be provided when they are present in articles. This is also to apply to certain metals with properties of very high concern. 
II  – for other substances with certain hazardous properties, information is to be provided when they are present in articles in certain types to be defined (se below)
III – for all substances classified as hazardous there is a right on request to obtain information on whether they are present in an article. 
Concentration levels must be developed and established for application of these proposals.
The Swedish Chemicals Inspectorate proposes prioritisation of product types 
– that is intended to be used by susceptible user groups (such as children, elderly)
– that contains certain materials with additives or components that have high emission potential 
Technology for information transfer
The need for information differs in different sectors and at different stages of handling and use. Various technical solutions could be designed to meet the need for information in different target groups and for different types of articles. Some sectors have previously built up established systems of their own for information transfer adapted to their requirements, and this may provide a basis on which continued development can take place. 
The Swedish Chemicals Inspectorate proposes
– that the information comprises names of hazardous chemical substances and what hazardous properties these substances have 
– that requirements are introduced for a language-neutral symbol or mark indicating that information on the hazardous chemical substance content of the article is available. 
Pilot studies
Pilot studies were carried out for the product types of sports shoes and electrical installation equipment. These pilot studies showed that there are gaps in knowledge and information about chemical substances in articles. The most powerful impetus behind the demand for such information was found to be legislation. Strict customer requirements, for example from buyers in the public sector, also provide a powerful driving force in generation of information on substances in articles. In relation to consumer products, however, quite weak demand for such information from consumers is apparent, but there is potential for increased information if the awareness is boosted. Safeguarding strong brands may also be a reason for supplying information. 
Voluntary information systems, standards or rules

In addition to legislation, there are a number of other instruments, tools and business models that, to a greater or lesser extent, create a need for information on the product’s environmental performance e.g. Eco-labeling, Environmental Management Systems ISO 14001 and EMAS (The European Eco-Management and Audit Scheme). 

The voluntary information systems have varying demands on the reporting of the hazardous chemical substance present in articles and the hazardous properties of these substances. Most of the voluntary systems have relatively narrow coverage. The conclusion drawn is that the voluntary systems alone cannot be expected to meet the needs for information identified in the producer chains. There is a need for some form of rules. An advantage of mandatory rules is that they are neutral from the point of view of competition, and the same rules apply to all companies that fulfil the conditions referred to in the rules. Rules ensure wide coverage, but compliance with the rules is to some extent dependent on enforcement activities. 
However, this does not exclude that voluntary systems can play an important role in supplementing rules by creating better conditions and making it easier for enterprises to fulfil specified information requirements. There is also a potential in continuing to develop the voluntary systems and strengthen them with regard to information on chemical substances. 

The Swedish Chemicals Inspectorate proposes
– those requirements for information on the chemical substance content of articles are formulated as rules 
– that information on chemical substances should be developed and strengthened in voluntary information systems, as a supplement to rules. 
Information requirements in legislation
The legal analysis of the Swedish governmental commission illustrates the advantages and drawbacks of various conceivable legal alternatives. Sweden is from 1995 a member of the European Union and therefore the first option is to work for a better EU legislation and that the new EU legislation on chemicals management Reach should have strong rules on information also on hazardous chemicals in articles. The present EU proposal on legislation on chemicals, the REACH, recognises the possible risks from the use of articles containing or releasing chemical substances in a number of ways: 

· the Chemical Safety Reports have to cover risks from uses in articles,

· downstream users can ask the manufacturer/importer to include their uses in articles in the Chemical Safety Reports and the registration, or make their own Chemicals Safety Report and notify the European Chemicals Agency 

· substances released from articles have to be registered or notified in a limited number of cases,

· use in articles will be considered in substance evaluation, 

· use in articles may be limited through the Authorisation or Restrictions Titles

However, from a Swedish point of view, there are also serious shortcomings in the way that REACH deals with chemicals in articles. The Swedish Chemicals Inspectorate judges that there are opportunities for developing the proposal by adding requirements for information also to be provided on substances of very high concern when these are present in materials and articles
.  

The following proposals includes amendments to REACH dealing with these shortcomings:

· an information requirement is introduced for substances of very high concern in articles

· a ‘right to know’ for professional customers about the content of dangerous substances in articles

· more functional obligations to register substances in articles

· an Agency data base with structured information about the use of substances in articles
To avoid a situation where producers of articles within the EU suffer major competitive disadvantages in relation to importers of articles to the EU, it is necessary to introduce the same requirements for imported articles as for those produced in the EU which means a limited registration requirement in REACH for substances in articles. 

Other ways to introduce information requirements for substances in articles may be to introduce requirements for information on chemical substances within the existing EU product directives. It can be examined whether the safety requirements in the new approach directives could be supplemented by requirements on safety regarding long-term health effects and protection of the environment. A drawback is that the scope of the requirements would be limited to the product groups now covered by these directives. 

Another option could also be to develop an overall EU-directive containing requirement for health and environmental information on articles. A directive of this type could be formulated so that all articles are covered by general requirements, and specific requirements for certain priority groups of articles are developed in annexes. Still another alternative may be to develop Directive 2003/4/EC on public access to environmental information, so that information from enterprises is also covered. 
�  Full report in Swedish with summary in English is available at � HYPERLINK "http://www.kemi.se" ��www.kemi.se�  (Title: Information on the content of hazardous chemicals in articles).





� A Report from Nordic Council  from 2004 can be found at  � HYPERLINK "http://www.norden.org/pub/miljo/sk/kemikaliegruppen_reports.asp" �www.norden.org/pub/miljo/sk/kemikaliegruppen_reports.asp� 


� Negotiations are currently in progress on the REACH proposal, and ways of developing REACH identified by the Swedish Chemicals Inspectorate will be put forward in the negotiations. The negotiations are not expected to be concluded until 2006 at the earliest.





